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No. 14425

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Ahmet Lebip Demirci,

Appellant,

vs.

Herman R. Landon, District Director of the United

States Immigration and Naturalization Service in Los

Angeles,

Appellee.

BRIEF FOR APPELLEE.

I.

JURISDICTION.

The District Court had jurisdiction of the appellant's

Petition for Writ of Habeas Corpus [T. R. 1], pursuant

to Section 112 of the Act of June 25, 1948, as amended

(Title 28, Sec. 2241 et seq., U. S. C). The appellant

was in the custody of the appellee within the territorial

jurisdiction of the District Court in and for the South-

ern District of California, Central Division.

This Court has jurisdiction of the appeal pursuant to

the provisions of 28 U. S. C. 2253, there being no dispute

that the Order entered by the District Court was a final

Order [T. R. 21].
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II.

STATUTES INVOLVED.

Section 4(e) of the Immigration Act of 1924 (43 Stat.

153) provides, in part, as follows:

"Sec. 4. When used in this act the term 'non-

quota immigrant' means

—

(e) An immigrant who is a bona fide student

at least fifteen years of age and who seeks to

enter the United States solely for the purpose of

study at an accredited school, college, academy,

seminary, or university, particularly designated

by him and approved by the Attorney General,

which shall have agreed to report to the Attor-

ney General the termination of attendance of

each immigrant student . . ."

Section 201 of the Act of January 27, 1948 (Public

Law 402, Eightieth Congress, second session, 62 Stat. 6),

as amended by the Immigration and Nationality Act of

1952 (commonly referred to as the United States Infor-

mation and Educational Act of 1948), provides in part as

follows

:

"Sec. 201. The Secretary is authorized to provide

for interchanges on a reciprocal basis between the

United States and other countries of students,

trainees, teachers, guest instructors, professors . . .

The persons specified in this section shall be ad-

mitted as non-immigrants under Section 101(a) (15)

of the Immigration and Nationality Act. for such

time and under such conditions as may be prescribed

by regulations promulgated by the Secretary of State

and the Attorney General . . .

',

!
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"A person admitted under this section who fails

to maintain the status under which he was admitted

or who fails to depart from the United States at the

expiration of the time for which he was admitted,

or who engages in activities of a political nature detri-

mental to the interests of the United States, or in

activities not consistent with the security of the

United States, shall, upon the warrant of the Attor-

ney General, be taken into custody and promptly de-

ported pursuant to the provisions of Sections 241,

242, and 243 of the Immigration and Nationality

Act . . ."

Section 241(a)(9) of the Immigration and Nationahty

Act of 1952 (pursuant to which appellant was ordered de-

ported) provides as follows;

"Sec. 241(a). Any alien in the United States (in-

cluding an alien crewman) shall, upon the order of

the Attorney General, be deported who . . . (9)

was admitted as a nonimmigrant and failed to main-

tain the nonimmigrant status in which he was ad-

mitted or to which it was changed pursuant to sec-

tion 248, or to comply with the conditions of any

such status."

Section 3(2) of the Immigration Act of 1924 (43 Stat.

153) provides as follows:

"Sec. 3. When used in this act the term 'immi-

grant' means any alien departing from any place

outside the United States destined for the United

States, except . . . (2) an alien visiting the

United States temporarily as a tourist or temporarily

for business or pleasure."



—A—

III.

STATEMENT OF THE CASE.

Appellant filed a Petition for Writ of Habeas Corpus in

the United States District Court for the Southern District

of California, Central Division, on April 20, 1954 [T. R.

1-8]. On April 19, 1954, an Order was signed to show

cause why a writ should not be issued [T. R. 9]. A
Return to the Order to Show Cause was filed by appellee

on May 5, 1954. The matter was heard by the Court

on May 10, 1954, and an Order Denying the Petition

was entered on June 7, 1954.

IV.

STATEMENT OF FACTS.

The appellant, a native and citizen of Turkey, was ad-

mitted to the United States on March 29, 1948. He was

to remain in this country four years and complete a course

in business administration at the University of Indiana.

The appellant since that time has changed schools twice

without notifying the Immigration Service and has re-

peatedly moved and changed address, also without notify-

ing the Immigration Service. These facts are verified by

the appellant's own statements and admissions which ap-

pear in the administrative file which was attached to the

Return to the Order to Show Cause. The Findings of

Fact [T. R. 15-18] reflect that the Court found that the

appellant violated the conditions of his temporary stay

despite warnings he received from the Immigration Ser-

vice.
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It should also be noted that appellant was admitted for

a four-year school course. It was not until 1952 that he

undertook to teach any classes in the Turkish language

and, due to such employment, that he had to change his

status from that of a non-quota immigrant to that of an

exchange alien non-immigrant. In March of 1955, the

appellant will have been in the United States for seven

years and he has not as yet completed his four-year school

course. The appellant claims that he would have finished

the course had he not been detained by virtue of the de-

portation proceedings. However, he also admits that he

was only detained for approximately four months during

all of his stay in the United States.

The appellee herein agrees that the desire of the appel-

lant to finish school is a worthy one. Indeed, Congress

enacted specific legislation as set forth above (Sec. 201 of

the Act of January 27, 1948), to provide entry to the

United States for exchange students. However, as con-

tained in the statute, such persons are admitted "for such

time and under such conditions as may be prescribed by

regulations promulgated by the Secretary of State and

the Attorney General." The appellant failed to comply

with the conditions of his status and has remained in

the United States well over the period for which he was

admitted.



V.

ARGUMENT.

The questions raised by this appeal have been the scope

of review of deportation proceedings and the appHcation

of the doctrine of estoppel to the Government. The latter

question will be discussed first.

A. The Doctrine of Estoppel Should Not Be Applied

in This Case.

1. Introductory Statement.

The appellant alleges he was assured that he would be

able to complete his school course upon the conclusion of

his employment as an instructor at Indiana University.

He also alleges that the State Department requested that

he teach the course. (Op. Br. p. 6.) These statements

have been denied by the appellee and there is nothing in

the Findings of Fact filed in the court below or the ad-

ministrative file to support such statements. On the con-

trary, the appellee asserts that the program of teaching

the Turkish language was initiated by the State Depart-

ment and offered to the school. The school then asked

the appellant if he would like to teach and he then accepted

the position. The appellee further asserts that there is

nothing to indicate that the appellant, Demirci, was sug-

gested by the State Department or that the Department's

representatives ever talked to Demirci.

The fact (as admitted by appellant, Op. Br. p. 4), that

Demirci taught for some time before being advised he

could not take on gainful employment while in the United

States on a student's visa, would indicate the Government

officials had no knowledge of the fact that he was teach-

ing. When it was determined that appellant was gain-
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fully employed, it should be presumed that the Govern-

ment officials properly performed their duties in the ab-

sence of other evidence. United States ex rel. Accardi

V. Shanghnessy, 347 U. S. 260, 74 S. Ct. 499.

The District Court, reviewing the file and having the

pleadings before it, found that the deportation order was

valid. To so decide, the Court must have found that the

hearings were fair and that the order was based upon

reasonable, substantial and probative evidence. If the

facts giving rise to an estoppel had been found, then the

Court would not have ruled that the hearings had been

fair.

2. The Doctrine of Estoppel Should Not Be Invoked Against

the United States.

The general rule is referred to in Appellant's Brief (p.

8), to be that the doctrines of laches, election and estoppel

do not apply to the United States in its sovereign capacity.

It should also be noted, however, that the United States

is neither bound nor estopped by acts of its officers or

agents in entering into an arrangement or agreement to

do or cause to be done that which the law does not

sanction or permit. United States v. City and County of

San Francisco, 60 S. Ct. 749, 310 U. S. 16, 84 L. Ed.

1050.

The appellee does not agree with the facts as stated

by the appellant which have been discussed above. How-
ever, even if the appellant's facts were admitted for the

purpose of argument, no estoppel could be asserted against

the Government. It is not questioned that exchange

students are not to become gainfully employed while in

the United States in their non-immigrant, exchange stu-

dent status. Therefore, the Immigration officials could



not have had authority to allow Demirci to remain in his

original status. Even if the officials had assured Demirci

that he could teach the class as an instructor hired by

Indiana University and continue on in his status as a

student, it would not create an estoppel against the Gov-

ernment. This would be beyond their authority and not

sanctioned or permitted by law. Utah Power and Light

Co. V. United States, 243 U. S. 389, 61 L. Ed. 791, 37

S. Ct. 387; United States v. City and County of San

Francisco, supra.

B. Scope of Review of Deportation Orders.

The Court below reviewed the administrative proceed-

ings which gave rise to the deportation order which was

issued against the appellant. In its Findings of Fact and

Conclusions of Law it found that there had been juris-

diction for the Immigration Service to conduct the hear-

ings and issue the order of deportation. It further found

that the hearing had been fair and that there had been

reasonable, substantial and probative evidence to support

the order of deportation. [T. R. pp. 8-9.] It is submitted

that these were proper findings within the Court's scope

of review of the deportation order. Kessler v. Strecker,

59 S. Ct. 694, 307 U. S. 22, 83 L. Ed. 1082; Schoeps v.

Carmichael, \77 F. 2d 391 (C. C. A. 9).

The question of estoppel raised by the appellant would

be included within the review of the fairness of the hear-

ings and the quantum of evidence introduced. The Court

must have decided that no estoppel existed or it would

have held the hearings invalid as not being fair or sup-

ported by reasonable and substantial evidence.
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VI.

CONCLUSION.

The appellant entered the United States in 1948 to com-

plete a college course which would take four years. The

record indicates that he changed schools without notifying

the Immigration authorities and thereby violated the con-

ditions of his stay in the United States during 1949.

Thereafter he repeatedly violated the conditions of his

stay and was finally ordered to voluntarily deport during

July of 1953. There is nothing in the record of the de-

portation hearings which indicates they are invalid. The

Order of the District Court Denying the Writ of Habeas

Corpus should be affirmed.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney,

Max F. Deutz,

Assistant U. S. Attorney,

Chief of Civil Division,

Andrew J. Davis,

Assistant U. S. Attorney,

Attorneys for Appellee.




